IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA SM TH, : ClVIL ACTION
Pl aintiff, :
NO. 97-1561
V.

PATHMARK STORES, |INC. f/k/a
SUPERVARKETS GENERAL CORP
and W LLI AM GRECO,

Def endant s.

MEMORANDUM

BUCKWALTER, J. June 11, 1998

Plaintiff, Sheila Smth (“Smith”), filed the instant
sexual harassnent action agai nst Defendants, Pathmark Stores,
Inc. (“Pathmark”) her enployer, and her former supervisor WIIiam
Geco (“Greco”). Defendants request summary judgnent in their
favor. Based on the follow ng, Defendants’ request is granted in
part and denied in part.

| .  Background?!

In March of 1995, Smth, a long tine enpl oyee of
Pat hmar k, worked as a perishables clerk in the neat departnent of
Pat hmark’s W1l ow G ove nmarket where she was responsi ble for

stocki ng and organi zing the neat case. Geco, a recent Pathmark

1 Neither party has presented the court with a conprehensive

sunmmati on of the underlying facts, disputed or not. Additionally, the record
is replete with conflicting evidence as to dates on which critical incidents
occurred. Nonetheless, in an attenpt to nake sone senbl ance of order and to
properly review Defendants’ notion | have gathered the followi ng basic facts
fromexhibits attached to the parties’ briefs and recite themin a |ight nost
favorable to Smith. See Bixler v. Central Pennsylvania Teansters Health and
Wel fare Fund, 12 F.3d 1292, 1297 (3d Cr. 1993).




hire, becanme manager of the neat departnment and Smith’'s direct
supervisor. Fromtheir initial encounter onward Smth and G eco
did not see eye to eye. On his first day Geco directed Smth to
reorgani ze the neat case. She questioned his judgnent and
refused to follow his orders. A shouting match followed. A few
days after this altercation, on or about March 22 or 30, 1995,
Smth and Greco net with assistant store manager Frank Merz
(“Merz”). Merz advised Greco to acknow edge the value of Smth’'s
i nput, as she had been with the conpany for over ten years, and
directed Smth to follow G eco’'s orders. The two apol ogi zed and
agreed to work together amcably. As they left the neeting Geco
pl aced his armaround Smth's shoul der stating: “how about if the
two of us just |eave here and get naked and that would be water
under the bridge.” (Conplaint, § 5(b); Plaintiff’s Exhibit B(2)
- Smth's Deposition at 7-9; Defendants’ Exhibit A- Smth’s
Wor kers’ Conpensation Conplaint at 2; Defendants’ Exhibit B -
Smth s Wirkers’ Conpensation Hearing Transcripts at 14).
According to Smth, soon after this incident she was
st opped by Merz who said “listen | just want you to work with
Bill Greco, can you do that, show himthe ropes.” (Plaintiff’s
Exhibit B(2) - Smth's Deposition at 8. Smth took this
opportunity to inform Merz of Geco’'s comments about “getting
naked,” to which Merz responded “Sheila [Smth], cone on, he was

just kidding.” Smith then requested that Merz “tell him [ G eco]



not to nmake his remarks, to keep his statenents to hinself and to
keep his hands to hinself.” (1d.) According to Smth, Merz
ignored her request. (ld.) Deposition testinony from Merz, which
could confirmor refute Smith' s account, has not been subm tted
by either party.

Sonetinme between May 11th and May 18th G eco approached
Smth as she was | eaned over the chicken case reorgani zi ng stock,
put his arm around her shoul ders and began talking. As Smth
stood up Greco’s hand slid down her back and rested on her behind
for about one mnute. Smth noved away quickly. (Defendants’
Exhibit B - Wrkers’ Conpensation Hearing Transcript at 21;
Plaintiff’s Exhibit B(2)- Smth s Deposition at 41-44,
Def endants’ Exhibit C - Pathmark Sexual Harassnment Conpl ai nt
Report).

Later on that sanme day, in front of her co-workers
Greco shouted to Smth “You know what your problemis, your
problemis you need a man.” (Plaintiff’s Exhibit B(2) - Smth's
Deposition at 52). Smth testified, however, that she took this
comment as jest.

“Well it turned out to be a joke wth the guys only

because Bill Geco had comented right before he

hol l ered you need a man that oh, that is right you

wor ked with sone better neat wappers. And | said

that’s right. And he said who was it, Pat Sherry and

Goldy. So it was nmade out to be a joke between the

guys because these where old tinme neat w appers who
taught nme what | know. . . . They were wonen.”

(1d.)



During this sanme tinme period G eco approached Smth
while in the back of the neat departnent, infornmed her that he
was getting divorced and asked Smth whether she |lived al one.
(Defendants’ Exhibit B - Wrkers’ Conpensation Hearing
Transcripts; Defendants’ Exhibit A - Wrkers’ Conpensation

Conplaint at 2; Plaintiff’'s Exhibit B(2) - Smth' s Deposition at

31) .2

On May 15, 1995, Greco reassigned Smth fromthe neat
case to the back of the departnent to do neat wapping. It was
inplied that the switch was due to an ongoi ng problem-- expired

meat was not being renoved fromthe case. (Defendant’s Exhibit
(1) - Smth's Deposition 59-65). Smth resisted the switch and
Greco imediately called a neeting with Merz. (1d. at 59-60).
During the neeting, in response to Merz’s show of support for

G eco’'s decision to renove Smith fromthe neat case, Smth
“opened up” about Greco’s harassnent. (l1d. at 62). After
Smth s charges were relayed to the store supervisor, WIIliam
DeGrasse (“DeGrasse”) an investigation was conducted. Based on
this investigation, nmanagenent concluded that Greco had not acted
i nappropriately towards Smth, but, that the two were unable to
work together. (Defendants’ Exhibit C - Sexual Harassnent

Conpl aint Report). Thus, a decision was made to separate Smith

2 Smith clains that a further incident of sexual harassnent

took place on April 1, 1995, however, provides no description of such event.
(Conpl ai nt 5(b); Defendants’ Exhibit A - Wrker’s Conpensation Conplaint {3)
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and G eco. Smth was given the option of transferring to the
deli departnment within the WIllow G ove store or to the neat
departnent of another Pathmark store in Bensal em Pennsyl vani a.
On May 25, 1995 Smth took disability | eave for enotional and
physi cal ailnments she clainmed to be suffering as a result of
Greco’s conduct. Prior to her departure, Smth decided that she
woul d prefer to transfer to the Bensalem store. On her return,
Smth began working in Bensal em where she continues to work.
Smth suffered no loss in pay or position as a result of her
transfer.

It appears fromthe record that soon after Smth's
all egations, Geco was discharged. (Defendants’ Reply Brief at
5). Internal investigations uncovered other questionable
conduct. Two of Smth' s female coworkers in WIllow G ove had
al so been recipients of unwel cone cooments from Greco. G eco
of fered Elen Klappa (“Kl appa”) “$200 for a blow job” and referred
to Bonni e Pengl ase (“Penglase”) as “the sexiest and prettiest
girl in the store.” (Plaintiff’'s Exhibit E - Klappa' s Deposition
at 12; Plaintiff’s Exhibit F - Penglase’s Deposition at 16).

Smth comenced this action by filing a conpl ai nt
asserting clains for hostile work environnent sexual harassnent
and retaliation in violation of Title VII, 42 U S.C. 88 2000e et
seq. and the Pennsylvania Hunman Rel ati ons Act (PHRA), 43 Pa.

Cons. Stat. Ann. 88 951 et seqg. (Counts | and II1), for



intentional and negligent infliction of enotional distress (Count
1) and for assault and battery (Count I1). D scovery is
conpl ete and Pat hmark now requests sunmary judgnent in its favor
as to all counts.
I'l.  Summary Judgnent

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). In reviewing the record, the court nust presune that the
non-noving party’s version of any disputed fact is correct and
must draw all reasonable inferences in favor of the non-noving

party. Eastman Kodak Co. v. |mage Technical Services, Inc., 504

U S. 451, 456 (1992); Senper v. Johnson & Higgins, 45 F. 3d 724,

727 (3d Gr. 1995). To successfully challenge a notion for
summary judgnent, the non-noving party nust be able to produce
evidence that “could be the basis for a jury finding in that

party’'s favor.” Kline v. First Wstern Governnent Securities, 24

F.3d 480, 485 (3d Gr. 1994).
I11. D scussion
A. Counts | and Ill: Title VIl and PHRA
Courts have uniformy interpreted the PHRA consi st ent

with Title VII. See dark v. Commponweal th of Pennsyl vani a, 885




F. Supp. 694, 714 (E.D.Pa. 1995); Brennan v. National Tel.

Directory Corp., 881 F.Supp. 986, 994 n.5 (E.D. Pa. 1995); Doe v.

Kohn, Nast & Graf, P.C. , 862 F.Supp. 1310, 1323 (E.D.Pa. 1994).

Smth alleges hostile work environnent sexual harassnent and
retaliation under both statutes. See 42 U S.C. § 2000e-2(a)(1),
§ 2000e-3(a); 43 Pa.Cons. Stat. Ann. 88 955(a),(d). Thus, |
analyze Smth's clains within the franmework of Title VII, yet ny
concl usi ons, unless otherwi se noted, apply equally to Smth's
PHRA cl ai ns.
i. Geco' s Liability

Def endants contend that G eco cannot be held

individually |iable under either Title VII or the PHRA. In

Sheridan v. E.I. DuPont de Nenmpburs and Co., 100 F.3d 1061 (3d

Cr. 1996), the Third Crcuit Court of Appeals in an en banc
decision, joined the majority of other circuits in concl uding
"that Congress did not intend to hold individual enployees |iable

under Title VII." 1d. at 1077; see also Dici v. Comonweal th of

Pennsyl vania, 91 F.3d 542, 552 (3d Cir. 1996). Accordingly,

Smth's Title VII clains against Geco are di sm ssed.

Like Title VII, 8 955(a) of the PHRA establishes
liability solely for enployers. See Dici, 91 F.3d at 552.
However, the PHRA goes further than Title VII to establish
acconplice liability for individual enployees who aid and abet a

8§ 955(a) violation by their enployer. See 43 Pa. Cons. Stat. Ann.



8§ 955(e) (Purdon Supp. 1998) (providing liability for enpl oyees
who "aid, abet, incite, conpel or coerce the doing of any act
declared by this section to be an unlawful discrimnatory
practice"). Thus, several courts within this district have held
that a supervisor, such as Geco, who fails to take action to
prevent discrimnation, even when it is his or her own conduct at
i ssue, can be liable for aiding and abetting the enpl oyer under 8§

955. See Kohn v. Lemmon Conpany, 1998 W. 67540 *8 (E.D. Pa. Feb.

19,1998); Frye v. Robinson Alarm Co., 1998 W. 57519 at *4

(E.D. Pa. Feb. 11,1998) (citing dickstein v. Nesham ny School

Dist., 1997 W 660636 at * 11-13 (E.D.Pa. Cct. 22, 1997)); Wen

v. Sun Co., Inc., 1997 W 772810, at *7 (E. D.Pa. Nov.21, 1997).

It is undisputed, Geco was Smth' s supervisor as well as Smth's
al |l eged harasser. Therefore, he is subject to liability under

the PHRA. Conpare Dici, 915 F.3d at 552-052 ((non-supervisory

enpl oyee's direct acts of discrimnation do not trigger 8 955(e)
because the enpl oyee "cannot be said to 'intend' that his

enpl oyer fail to respond.") (quoting Tyson v. CIGNA Corp., 918

F. Supp. 836, 841 (D.N. J. 1996)). Accordingly, Smth s PHRA
cl ai ns agai nst Greco renain.
ii. Hostile Wirk Environnment

Title VII nakes it unlawful for an enpl oyer "to
di scrim nate agai nst any individual with respect to his

conpensation, terms, conditions, or privileges of enploynent,



because of such individual's ... sex." 42 U S.C. S 2000e-
2(a)(1). The United States Suprene Court has concluded that a
plaintiff may establish a Title VII violation if she can show
t hat gender-based discrimnation created a hostile or abusive

wor ki ng environnent. Meritor Sav. Bank, FSB v. Vinson, 477 U. S

57, 66 (1986).

Qur Court of Appeals has set forth a five part test for
the district courts to apply in a hostile work environnent case.
Accordingly, a female Title VII plaintiff can successfully bring
a gender-based di scrim nation clai magainst her enployer only if
she shows that (1) she suffered intentional discrimnation on
account of her gender; (2) the discrimnation was pervasive and
regular; (3) she was detrinentally affected by the
discrimnation; (4) the discrimnation would detrinentally
af fect a reasonable wonman in the plaintiff's position; and (5)

the exi stence of respondeat superior liability. Andrews v. Gty

of Phil adel phia, 895 F.2d 1469, 1482 (3d Cr. 1990).

Def endants contend that Greco’s conduct fails to neet
prong two of the Andrews test in that his actions were neither
pervasi ve nor regul ar.

In determning the nature of a work environnment for
pur poses of a hostile work environnment claim courts are not to
exanm ne the scenario on an incident-by-incident basis, but are

instead to consider the totality of the circunmstances. Andrews,



895 F.2d at 1484; Stair v. Lehigh Valley Carpenters Local 600,

813 F. Supp. 1116, 1119 (E.D.Pa. 1993). These circunstances nmay
i nclude the frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or humliating;
and whether it unreasonably interferes with an enpl oyee’s work

performance. Harris v. Forklift Systenms, Inc., 510 U. S. 17, 23

(1993). Conduct that is nerely offensive, or which has the

ef fect of making an enployee’'s |ife at work nerely unpl easant or
unconfortable, is without nore, not actionable. Harris, 510 U. S
at 21-22. A plaintiff cannot rely upon casual, isolated, or
sporadi c incidents to support her claimof hostile work

envi ronnent sexual harassnent. See Andrews, 895 F.2d at 1482.

As described in nore detail above, Smth's claimis
based on the follow ng four incidents: 1) Greco’ s conment to
Smth “lets get naked” while placing his arm around her shoul der;
2) Geco's comment to Smth “you need a man”; 3) Greco’s inquires
as to whether Smth lived alone; and 4) G eco’s touching of
Smth' s behind. These incidents occurred in a two nonth span and
arguably may be characterized as frequent. Mre difficult is
whet her they can be characterized as severe. Unlike other cases
i nvol ving hostile work environnents, there is no evidence of
of fensi ve gesturing by Greco, extensive physical touching, Geco
made no coments about Smith’s physical anatomny, no threatening

conduct, and no evidence has been presented indicating that Geco
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ei t her di spl ayed pornography or sexual objects. See Andrews, 895

at 1486; Crunpton v. Runyon, 1998 W 125547, *3 (E. D.Pa. March

19, 1998); Cooper-Ni cholas v. Gty of Chester, 1997 W. 799443 *3

nn. 4-7 (E.D.Pa. Dec. 30, 1997) (citations omtted). Yet, | am
m ndful that the Andrews Court was careful to note that overt
sexual harassnent is not necessary to establish a sexually
hostil e environnment and each individual incident need not be
sufficiently severe to detrinentally affect a femal e enpl oyee.
Andrews 895 F.2d at 1485. Accordingly |I conclude that a fact
finder could reasonably characterize Greco’ s conduct and conments
towards Smth as pervasive and regular and thus Smth has
establi shed a genuine issue of material fact as to whether G eco
created a hostile work environnent.

Def endants go on to argue that, even if this court
where to find that Smth was subjected to a hostile work
envi ronnent, evidence of Pathmark’s pronpt renedial action
renders Smth unable to establish respondeat superior liability,
prong five of the Andrews test. Comonly, in the context of a
sexual hostile environnent claiman enployer is liable for their
“negligent failure to discipline or fire, or failure to take

remedi al action upon notice of harassnent.” Bouton v. BMWV of

North America, Inc., 29 F.3d 103, 106 (3d G r. 1994). Defendants

note that inmmediately after Smith reported Greco’s behavior to

managenment on May 15, 1995, an investigation was undertaken the

11



upshot of which was a recomendation that Smith and Greco be
separated. This recomendati on was i nplenented when Smth
transferred to the Bensalem store. Thus, Defendants contend that
steps “reasonably cal culated to prevent further harassnment” were
taken and therefore they should be relieved of liability. See

Knabe v. Boury Corp., 114 F. 3d 407, 413-414 (3d Grr.

1997) (citations omtted).

If May 15, 1995 was the first date on which Pat hmark
becane aware of Greco’s actions, | would be inclined to agree,
however, Smth submts, with evidentiary support, that Pathmark
failed to respond to her earlier reports regarding Geco’s
conduct. Her initial report to Merz immediately after Greco’s
“let’s get naked” coment constitutes actual notice that she was
bei ng subjected to sexual harassnment and, therefore, Defendants’
failure to take pronpt renedial action based on this notice is
evi dence of Defendants’ negligence. The adequacy and
ef fectiveness of this notice is for a jury to determne, as it is
not readily apparent fromthe record before ne. Thus, | find
that Smth has established a material issue of fact as to whether
Pat hmark, as Smth’s enployer, is responsible for Greco’ s

of fensi ve conduct. Accordingly, Defendants’ notion for sunmary

12



judgnment on Smth's clains of sexual harassnent in Counts | and

|| of her conplaint are denied.?

ii. Retaliation

Smth alleges retaliation under Title VII and the PHRA
She clains that in retaliation for reporting Greco’s
i nappropriate behavior to upper managenent on May 15, 1995, she
was transferred to the Bensal em store and that no disciplinary
action was taken against Geco. She also clains that Greco’s
deci sion on May 15, 1995 to relieve her of her duties working on
the neat case and to reassign her to work in the back of the neat
departnent to do neat wapping was in retaliation for her
rejection of his unwanted advances. (Plaintiff’s brief at 3,
10).

Plaintiff bears the burden of establishing a prim
facie case of retaliation. The burden then shifts to defendants
to articulate a legitimate nondi scrimnatory reason for the
chal  enged action. |[|f the defendants nmake that articulation the

burden shifts back to the plaintiff to prove that the defendants

3 | reach this decision, in part, due to apparent and
i mportant gaps in the record. Despite seeking a order to conpel Geco' s
deposition neither party has subnitted deposition testinony from Geco in

support of or against Pathmark’s notion for summary judgrment. 1t is not
readily apparent fromthe record that Greco' s deposition was in fact ever
taken -- which is highly unusual given the fact that he is the accused

perpetrator. Additionally, testinony from another key w tness, Frank Merz,
the all egedly negligent supervisor, is also absent.

13



proffered reason is pretextual. To establish the prima facie
case a plaintiff nust denonstrate that 1) she engaged in
protected activity; 2) the enployer took adverse action; and 3)
there was a causal connection between her participation in the
protected activity and the adverse enpl oynent action.? Nel son

v. Upsala College, 51 F.3d 383, 386 (3d Cr. 1995).

Nei t her party disputes that prong one has been
satisfied, Smth engaged in protected activity when she reported
Greco’s all eged harassnent on May 15, 1995. As to prong two,
retaliatory conduct is proscribed by Title VIl only if it alters
t he enpl oyee’ s conpensation, terns, conditions, or privileges of
enpl oynent, deprives himof her of enploynent opportunities or

adversely affects his or her status as an enpl oyee. Robinson v.

Gty of Pittsburgh, 120 F.3d 1286, 1300 (3d Cr. 1997). It

follows that not everything that nmakes an enpl oyee unhappy
qualifies as retaliation. 1d at 1300. Pat hmar k cont ends t hat
Smth s transfer was sinply managenents way of resol ving
personality conflicts between the two. Through the investigation

of Smth' s sexual harassnent charges, Pathmark investi gator

4 Title VII makes it unlawful for an enployer to discrimnate
agai nst an enpl oyee “because [the enpl oyee] has opposed any practice nade an
unl awful practice by [Title VII], or because [the enpl oyee] has nmade a charge,
testified, assisted, or participated in any manner in an investigation
proceedi ng, or hearing under [Title VII].” 42 U S.C. § 2000e-3(a). The PHRA
includes in its list of unlawful discrimnatory practices “For any person
enpl oyer, enpl oynent agency or |abor organization to discrinmnate in any
manner agai nst any i ndivi dual because such individual has nmade a charge,
testified or assisted in any manner, in any investigation, proceeding or
hearing under this act.” 43 P.S. § 955(d).
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Steve Radcliff, determ ned that there was “bad bl ood” between
Greco and Smth and recommended that Sheila should be
transferred. (Defendants’ Exhibit C - Sexual Harassnent
Conpl ai nt Report). Furthernore, Pathnmark notes that Smth was
of fered the sane position in the deli departnent of the WII ow
Grove store, but turned it down, that her job in Bensalemis
actually closer to her hone and that as a result of her transfer
Smth has suffered no loss in pay or status w thin Pathmark.

Al t hough, it is clear fromthe record that Smth’s
transfer did not involve a decrease in pay or status, our court
of appeals has noted that a transfer even w thout |oss of pay or
benefits may, in sone circunstances, constitute an adverse job

action. Torre v. Casio Inc., 42 F.3d 825, 831 n.7 (3d Cr.

1994) (citing Collins v. State of Illinois, 830 F.2d 692, 702 n.7

(7th Gr. 1987)(collecting cases)). Circunstances nmay range from
movi ng an enpl oyee’s office to an undesirable |ocation,
transferring an enpl oyee to an isolated corner of the workpl ace,
requi ring an enployee to relocate her personal files while
forbi dding her to use conpany stationary, and, as the Court in
Torre noted, transferring an enployee to a “dead -end” job.

Such attendant circunstances are absent in the instant
case. Smith admits that the transfer itself did not bother her
and that she had been transferred several tines in her career

with Pathmark. Upsetting was the fact that she felt managenent

15



had overl ooked her loyalty to the conpany and instead sided with
Greco, a recent hire, when they failed to discipline himbased on
Smth s conplaints about his behavior. Smth testified “In al
honesty . . . | didn't care about the transfer. | nean, | have
been noved many tinmes. There wasn’t a problemw th going to
another store. It was the reason behind it that upset ne.
| would have liked for themto treat nme wwth respect being that |
had so many years. . . .” (Defendant’s Exhibit B - Smth's
Deposition at 30). Smith went on to note that had nmanagenent at
| east formally reprimanded Greco she woul d not have been troubl ed
by the outconme. (ld. at 31). Thus, the crux of Smth’s
di ssatisfaction stens not from nmanagenents treatnent of her, but
rat her managenent’s treatnent of Greco. That Pathmark’s
allegedly lenient treatnent of G eco offended Smth cannot form
the basis of a retaliation claimas it does not constitute an
adverse job action.

Furthernore, | am unpersuaded by Smth’s argunent that
Greco’s decision to switch her fromworking on the neat case to a
meat w apper was retaliatory. The facts indicate that this
deci sion was never put into effect. As soon as G eco announced
the switch, Smth made known her opposition and the May 15, 1995
neeting with Merz ensued. The outcone of this neeting was that
Smith departed on disability | eave and upon her return began

working in the Bensal em store. Conpare Ferguson v. E.I. duPont

16



de Nenburs and Conpany, lInc., 560 F.Supp. 1172, 1200 (D. Del.

1983) (tenporary transfer not an adverse enpl oynent action,
al t hough permanent transfer nmay be).

Accordingly, | grant summary judgnent in favor of
Def endants on Smth's clains of retaliation in Counts | and 11
of her conpl aint.

B. Count I

Count Il of Smth' s conplaint contains state | aw clai ns
of assault and battery and intentional and negligent infliction
of enotional distress.

i. Pathmark’s Liability

Smth clains that her enployer Pathmark is |iable for
Greco’ s conduct which constituted assault, battery and
intentional and negligent infliction of enotional distress under
the theory of respondeat superior. Before analyzing the nerits
of these clains, | consider the issue of Pathmark’s liability.
For purposes of this inquiry only, | assune that G eco’s actions
constituted both an assault and battery on Smth and anounted to
intentional and negligent infliction of enotional distress.

Respondeat superior provides that an enployer is liable
for the acts of its enpl oyee when those acts are commtted during
the course of and within the scope of that enployee’ s enpl oynent.

Fitzgerald v. M Cutcheon, 410 A 2d 1270 (Pa. Super. 1979) Conduct

of an enployee is within the scope of enploynent if it is of a
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kind and nature that the enpl oyee is enployed to perfornm it
occurs substantially within the authorized tine and space limts;
it is actuated, at least in part, by a purpose to serve the
enployer, and if force is intentionally used by the enpl oyee
agai nst another, it is not unexpected by the enployer. Natt v.
Labar, 543 A 2d 223, 225 (Pa. Commw. 1988). \Were, however, the
enpl oyee conmmts an act enconpassing the use of force which is
excessi ve and so dangerous as to be totally w thout
responsibility or reason, the enployer is not responsible as a
matter of law. |If an assault is commtted for personal reasons
or in an outrageous manner, it is not actuated by the intent of
perform ng the business of the enployer and is not done within

the scope of enploynent. Fitzgerald, 410 A 2d at 1272.

Al l conduct conplained of by Smith occurred within the
confines of Pathmark, therefore | amleft to determ ne whether
such conduct occurred as a function of Geco’'s duties to
Pat hmark. | easily reach the conclusion that G eco’ s comments
about his marital status, his touching of Smth' s shoul ders and
behi nd as she | eaned over the chicken case, and his coment that
Smth needed a man were not related to his proscribed duties as a
meat manager for Pathmark. Mre troublesone is his comment
“let’s get naked” while he rested his armon Smith' s shoul der.
These acts appear to have been ill attenpts at reconciliation

after both Smith and G eco were directed by Merz to inprove their
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working relationship. As a result of this direction it is
concei vabl e that Pathmark expected Greco to nake sone token of
reasonabl e reconciliation. Had Geco sinply put his arm around
Smth s shoulders, this gesture would fall within the purview of
actions taken on behalf of the enployer. However, by
acconpanying this gesture with a the cooment “let’s get naked” |
find that Geco took his conduct out of the real mof that which
is performed within the course of enploynent. Based on the fact
Pathmark swiftly initiated an investigation when Smth inforned
them of Greco’s actions on May 15, 1995 and that the conpany had
formal sexual harassnent grievance procedures in place, it is
hi ghly unlikely that they woul d condone such coments as a proper
means of inplenmenting Merz's directive. Accordingly, | find that
because none of Greco’s conduct was perfornmed in the course of
hi s enpl oynent, defendant Pathmark, his enployer is not liable to
Smth on her clains of assault and battery and intentional and
negligent infliction of enotional distress.
ii. State Law C ains
a. Assault and Battery

Under Pennsyl vania |l aw, an assault occurs when one acts
with the unprivileged intent to put another in reasonable and
i mredi at e apprehension of a harnful or offensive conduct and does

in fact cause such apprehension. Stilley v. University of

Pittsburgh, 968 F.Supp. 252, 259 (WD.Pa. 1996) (quoting
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Proudfoot v. WIllians, 803 F. Supp. 1048, 1054 (E.D. Pa. 1992).

Li kew se, "the elenents of the tort of battery are a harnful or

of fensi ve contact with a person, resulting froman act intended
to cause the plaintiff or a third person to suffer such a
contact, or apprehension that such a contact is imnmnent." Moser

v. Bascelli, 865 F. Supp. 249, 252 (E. D.Pa. 1994) (quoting

Levenson v. Souser, 557 A 2d 1081, 1088 (Pa. Super. 1989)).

The record reveals at |east two instances of
unconsented touching at | east on of which can easily be
characterized as offensive. At the end of March Geco placed his
armaround Smth’s shoulder and in May Greco let his hand slip
down on to Smth's behind. Wthout other w tnesses or testinony
fromGeco, | find that Smth's account of these events
establishes that a genuine issue of fact exists as to whether or
not Geco commtted battery. Likew se, the fact that Smth's
testinony gives the inpression that prior to such touchings she
was apprehensive |l eads ne to conclude that she has al so
establi shed a genuine issue of material fact as to whether or not
Greco’ s conduct constituted assault. (Plaintiff’s Exhibit B(1l) -
Smth' s Deposition at 9; Plaintiff’s Exhibit B(2)- Smth's
Deposition at 45). According, Smth's assault and battery cl ains
agai nst Greco survive sumary judgnent.

b. Intentional Infliction of Enotional D stress
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The Suprene Court of Pennsylvania has not explicitly
recogni zed the tort of intentional infliction of enotion
di stress. However, |ower Pennsylvania courts have all owed
plaintiffs to proceed "where the conduct in question is so
outrageous in character and so extrene in degree, as to go beyond
all possible bounds of decency, and to be regarded as atrocious,

and utterly intolerable in a civilized comunity."” Rinehiner v.

Luzerne Co. Comm College, 539 A 2d 1298, 1305 (Pa. Super. 1988).

The Third Crcuit has observed that "it is extrenely rare to find
conduct in the enploynent context that wll rise to the |evel of
out rageousness necessary to provide a basis for recovery for the
tort of intentional infliction of enotional distress.”" Andrews,

895 F.2d at 1487 (quoting Cox v. Keystone Carbon Co., 861 F.2d

390, 395 (3d Cir. 1988)). "[T]he only instances in which courts
appl yi ng Pennsyl vani a | aw have found conduct outrageous in the
enpl oynent context is where an enpl oyer engaged in both sexual
harassnent and other retaliatory behavi or agai nst an enpl oyee. "
Id. (quoting Cox, 861 F.2d at 395-96). The incidents described
by Smith are objectionable but far from outrageous and gi ven ny
conclusion that neither Pathmark nor Greco retaliated agai nst
Smith, | find that Smth has failed to neet the high standards of
an intentional infliction of enotional distress claimand
accordingly dismss the claim

c. Negligent Infliction of Enptional D stress
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Pennsyl vani a courts allow clains for negligent
infliction of enotional distress under the follow ng sets of
ci rcunstances. The first and nost common situation is the
"bystander" case in which the plaintiff actually observes the

defendant injure a close relative. Sinn v. Burd, 404 A 2d 672

(Pa. 1979). Second, situations in which the defendant owes a

plaintiff a pre-existing duty of care, either through contract or

a fiduciary duty. Crivellaro v. Pennsylvania Power & Light, 491
A 2d 207 (Pa. Super. 1985). Finally, the court in Brown v.

Phi | adel phia Coll ege of Osteopathic Medicine, 674 A 2d 1130 (Pa.

Super. 1996), identified a third way to sustain a claimfor
negligent infliction of enotional distress, the inpact rule.
The i npact rule has been stated as foll ows:
“[Where the plaintiff. . .sustains bodily injury, even
t hough trivial or mnor in character, which are
acconpani ed by fright or nental suffering directly
traceable to the peril in which the defendant’s
negli gence placed the plaintiff, then nental suffering
is alegitimte el emrent of danages.”
1 d.
Smth did not observe an enotionally distressing
i ncident as a bystander and Greco owed no preexisting duty to
her, therefore, the inpact rule appears to be Smth's only avenue
for recovery. Yet, because applicability of this rule in
Pennsyl vania courts is presently in a state of flux, | reserve

judgnment on the validity of this claimuntil both parties have

been given further opportunity to flesh out their positions
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either before or during trial. Accordingly, Smth s negligent
infliction of enotional distress claimagainst Geco survives
summary judgnent.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SHEI LA SM TH, : ClVIL ACTI ON
Pl aintiff, :
NO. 97-1561
V.
PATHVARK STORES, INC. f/k/a
SUPERMARKETS GENERAL CORP

and W LLI AM GRECO,
Def endant s.

ORDER

AND NOW this 11th day of June, 1998, upon
consi deration of Defendants’ notion for summary judgnent (Docket
No. 20); Plaintiff’'s response (Docket No. 22); Defendants’ reply
(Docket No.23); and Plaintiff’s sur-reply (Docket No. 24), it is
her eby ORDERED t hat Defendants’ notion is DENIED in part and
GRANTED in part, as follows:

(1) Plaintiff’s claims of retaliation are dism ssed
fromCounts | and IIl of the conplaint;

(2) Defendant, WIlliam Geco (“Geco”) is dismssed as
to Count | of the conplaint;

(3) Defendant, Pathmark Stores, Inc. f/k/a Supermarkets
CGeneral Corp. (“Pathmark”), is dismssed as to Count Il of the

conpl aint; and



(4) Plaintiff’s intentional infliction of enotional
di stress claimcontained in Count Il of the conplaint is
di sm ssed.

Accordingly, the followi ng clainms and defendants
remai n:

(1) Plaintiff’s hostile work environnment clai munder
Title VII agai nst Defendant, Pathmark;

(2) Plaintiff’s hostile work environnment clai munder
t he PHRA agai nst Defendants, G eco and Pat hmark;

(3) Plaintiff’s clainms of assault, battery and
negligent infliction of enotional distress against Defendant,
G eco.

TRIAL in this matter is set for Mnday, August 17, 1998

at 9:30 a.m in Courtroom 14A.

BY THE COURT:

RONALD L. BUCKWALTER, J.



